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prove that a reasonable consumer would believe that Urban required a ZIP code as a condition of accepting a credit
card payment. The court entered judgment in favor of Urban and eventually awarded defense costs of $150,449.49.

On appeal, the plaintiffs contend the court applied the wrong legal standard to conclude they failed to meet their
burden of proof, and improperly dismissed their claims against Anthropologie. The plaintiffs also assert the court
erred in ordering them to pay the defendants' costs related to electronically stored documents. Urban and
Anthropologie cross-appeal, asserting the court erred by denying their pretrial motion to decertify the class. We
conclude the trial court applied the correct legal standard and affirm its factual finding that the plaintiffs failed to
meet their burden of proof. Because we affirm this finding we need not address plaintiffs' challenge of the dismissal
of their claims against Anthropologie or the defendants' cross-appeal. Finally, we reject plaintiffs' claim that the
court abused its discretion [*3] in its award of defense costs.

FACTUAL AND PROCEDURAL BACKGROUND

Urban is a retail company that sells merchandise through five brands, including under its own name and
Anthropologie. During the class period of February 15, 2010 to February 10, 2011, Urban operated 64 Urban and
Anthropologie stores in California. In 2009, Urban contracted with another company, Merkle, Inc., to build and
implement a customer relationship management (CRM) database. The CRM database was constructed to maintain
a profile of Urban and Anthropologie's customers that included the customer's name, address, telephone number,
age, and gender, as well as information regarding each purchase the customer made from the company. Urban
would then use this information for its marketing purposes.

In order to obtain retail store customers' addresses without directly asking, the CRM project included an initiative to
collect ZIP codes from credit card customers at the point of sale. Urban would then match the customer's ZIP code
to the name on their credit card, which was then used to determine the customer's address from Urban's existing
database or Merkle's proprietary databases. When Urban was considering how to collect [*4] addresses, Merkle
recommended this process as "a less-intrusive way of capturing information" than asking for a full address because
"consumers are more accustomed to providing zip at time of purchase due to security and identify theft concerns."
Urban vetted this method of collecting ZIP codes with the company's legal team. The company understood that to
avoid running afoul of the Credit Card Act, the collection needed to occur after a transaction, including payment,
was completed and that the sale could not be dependent on the customer providing his or her ZIP code.

During the certified class period, all of Urban's stores used the same computerized cash register equipment and
software, including a customer terminal and PIN pad. The automated software on the stores' cash registers
prompted the sales associate operating the register through a series of steps that could not be varied. After the
associate scanned the items to be purchased, the register displayed a list of tender options, including credit/debit.
Once the associate selected credit/debit, the associate would prompt the customer to swipe his or her card on the
customer terminal. If the credit or debit card was approved, the [*5] customer signed on the terminal and pressed
"Done." The register then prompted the associate to verify the customer's signature and select "Yes." The register
next displayed a prompt for the associate to request the customer's ZIP code. The associate then entered the ZIP
code or pressed a key to skip entering the ZIP code, at which point the customer's receipt printed.

In addition to collecting customer's ZIP codes at the point of sale, Urban also collected consumers' personal
identification information through other methods, including online transactions, call center sales, and a loyalty
program Urban operated for its Anthropologie brand. Consumers who joined the Anthropologie loyalty program
were not asked to provide their ZIP codes at the point of sale.

Urban began the ZIP code collection initiative in September 2009 at a handful of its Anthropologie stores. At that
time, the company's store operations manager, Whitney Grob, provided store managers with a memorandum that
outlined the program and the register operation. The memo explained that when the sales associate reached the
"Enter Zip' screen" on the register, the associate should "politely ask the customer if she would like [*6] to provide
us with her zip code." The memo then provided a script for three scenarios: (1) "If the customer says yes ... Enter
the 5 digit code and the customer's receipt will print, bringing the transaction to an end." (2) "If the customer asks
why ... Explain that we are gathering the information to see how far our customers travel to come to our locations, to





















